
 

 

March 2009 
 

Simplifying and 
Streamlining the Resource 
Management Act 

No doubt to the relief of many developers, some 
of the more ‘frustrating’ aspects of the Resource 
Management Act 1991 are proposed to be 
amended through the RMA (Simplifying and 
Streamlining) Amendment Bill.  Many of the 
changes may be advantageous to developers; 
though some may have unintended 
consequences.  While the Bill may still change, 
we can provide advance commentary on some of 
the likely reforms. 

Introduction 

The Resource Management (Simplifying and 
Streamlining) Amendment Bill (“the Bill”) was 
introduced to Parliament on 19 February 2009.  
Broadly, the Bill seeks to simplify the processes 
applying to District Plan development and 
resource consent applications.  The Bill’s 
purpose is to improve the quality and certainty of 
decisions while reducing delays and costs.  

We comment below on the merits of some of the 
changes, and identify potential issues.   

Deterring Vexatious and Frivolous 
Appeals 

The Bill seeks to deter frivolous and vexatious 
appeals by enabling the Environment Court to 
require security for costs.  The filing fee for an 
appeal has also been increased from $55 to 
$500.   

These changes would largely benefit applicants 
because some appellants are likely to be 
deterred by the prospect of having to pay a costs 
sum into Court as security for any costs awarded 
against them.  However, appellants may try to 
spread the risks by bringing group appeals; and 
group appeals can sometimes be more difficult 
to resolve through negotiation or mediation 
unless the concerns are genuinely shared 
between the individuals.  

Trade Competition 

The Bill seeks to impose greater restrictions on 
anti-competitive appeals. 



 

 

Trade competitors will be prohibited from 
lodging submissions and participating in 
hearings unless they are directly affected by a 
proposal’s adverse environmental effects. 

While the changes might appear to be good 
news for applicants, it is questionable how 
effective the provisions will be in practice.  An 
applicant will not be able to prevent the trade 
competitor from pursuing its appeal.  Rather, it 
must make an application (within 10 years of 
the alleged contravention) for an Environment 
Court declaration that the appeal contravened 
the ban on trade-competitive appeals.  If the 
declaration is granted, the applicant can then 
rely on it to seek damages through the High 
Court.   

Placing the onus onto applicants, and doing so 
“after the event”, may be unlikely to deter 
trade-competitive appeals; particularly because 
damages are often difficult to prove and 
frequently fall short of an applicant’s true 
monetary loss.  A trade competitor may be 
willing to take the risks, if the benefit is to delay 
its competition from gaining a foothold in the 
market for a significant period.  

Improving District Plan 
Development and Plan Change 
Processes  

The Bill proposes to remove the ability of 
appellants to make general challenges, or to 
seek the withdrawal of entire proposed policy 
statements and District Plans; and proposes to 
remove the requirement for local authorities to 
summarise submissions and call for further 
submissions on policy statements and Plans.  
These measures will reduce the significant 
delays which are commonly experienced with 
Plan change processes.   

Rules in proposed Plans will also not take 
effect until submissions have been decided.  
This will benefit property owners who face 
more restrictive controls under a proposed 
Plan, allowing them more time to make 
applications under operative rules.   

The class of “Non-Complying” activity will 
cease to exist.  Such activities will become 
“Discretionary”.  While this might in theory 
provide greater flexibility for applicants, we 
doubt the advantages will in practice be 
significant.  The change is likely to simplify 
Council’s Plan-making functions, but it 
removes a subtle yet meaningful distinction 
that presently exists towards the ‘troublesome’ 
end of the consent spectrum; and seems likely 
to make Council’s functions as “consent 
authority” harder to exercise on difficult 
applications. 

Improving Resource Consent 
Processes 

The Bill proposes to remove the current 
presumption in favour of notification of consent 
applications – which would bring the legislation 
into line with practice, as only a small 
proportion of applications have historically 
been notified.     

The Bill also seeks to reduce time delays by 
requiring consent authorities to discount 
administrative charges if they do not meet 
statutory deadlines for processing consents.  In 
addition, consent authorities will be required to 
conclude a hearing no later than 10 working 
days after the applicant’s right of reply is 
exercised.  This is desirable as currently 
consent authorities are able to adjourn 
hearings, which can in practice be used to 
extend the statutory deadline for issuing a 
decision.   



 

 

Improving Efficiency of 
Decision-Making Processes 

Projects of national significance and 
direct referral to Environment Court 

Those undertaking a project of “national 
significance” will be able to apply to have their 
consent applications or plan change requests 
heard by a Board of Inquiry (“Board”).   

Applicants for any consents will also be able to 
apply to have their consent applications 
referred directly to the Environment Court.  

Both of these options will be significant 
improvements for many larger-scale 
applicants, with potential to vastly reduce the 
current costs and delays of the current ‘two-
step’ hearings (Council + Environment Court).  
They will also reduce indirectly the number of 
frivolous or vexatious appeals, eliminating the 
opportunities that presently exist for opponents 
to oppose matters in Council-level hearings 
without calling any expert evidence.    

There is some uncertainty around the criteria 
that will be used in determining which 
applications can be referred to a Board or to 
the Environment Court, which will hopefully be 
resolved as the Bill passes into law. The Bill 
does not define what a ‘project of national 
significance’ is; but foreseeably it will include 
roading, electricity transmission infrastructure 
and other ‘large scale’ utility and infrastructure 
projects.   

An application heard by a Board must be 
decided within 9 months of the consent being 
notified.  That represents a significant 
reduction in the time currently taken to decide 
such applications and provides greater 
certainty for applicants. 

If a matter is referred directly to the 
Environment Court, the Council’s decision-
making function will not be entirely 
circumvented as it will be required to prepare a 
report on the application, including any 
recommended conditions, which the applicant 
must submit to the Environment Court.   

Referral to Independent 
Commissioner/s 

It is also proposed that an applicant or 
submitter will be able to request a Council to 
have an application decided by an independent 
Commissioner, with the costs to be borne by 
the requestor.  Council will be obliged to 
delegate its functions, powers and duties to an 
independent Commissioner when it receives 
such a request.  

In practice this might lead to many more 
applications being delegated to 
Commissioners, with Council decision-makers 
being exposed to a narrower range of issues 
than at present.  Given the work over recent 
years to improve the quality of first-instance 
decisions, it would be regrettable if large 
numbers of referrals led to Council decisions 
becoming a lower tier option, utilised only by 
those without the resources to request referral.  

Having Your Say 

If you wish to support or oppose any aspects of 
the Bill you can make a submission to the 
Select Committee (the closing date is 3 April 
2009).  The Select Committee hears and 
considers submissions, and is required to 
report back to Parliament by 19 June 2009.   

In the meantime, we will be watching the 
progress of the legislation closely, and will 
update you on issues that we think might 
impact you.   



 

 

If you require any specific advice as to how the 
new legislation might affect your development 
aspirations, or if you wish to discuss making a 
submission on the Bill, please contact our 
Resource Management Team.   

 

 

 

 

 

 

 

 

 

 

 

 

All the information in this newsletter is to the best 
of the author’s knowledge true and accurate.  No 
liability is assumed by the authors, or publishers, 
for any losses suffered by any person relying 
directly or indirectly upon this newsletter.  The 
information in this newsletter does not constitute 
legal advice.  If you require advice on a specific 
matter, please get in touch with us. 

 

If you would like more 
information, please 
contact Morgan 
Slyfield, Associate, 
Wellington Office, 
(04) 472-0020 



 

 

 


